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The EIB Complaints Mechanism

The EIB Complaints Mechanism intends to provide the public with a tool enabling alternative and pre-
emptive resolution of disputes in cases whereby the public feels that the EIB Group did something
wrong, i.e. if they consider that the EIB committed an act of maladministration. When exercising the
right to lodge a complaint against the EIB, any member of the public has access to a two-tier procedure,
one internal — the Complaints Mechanism Division (EIB-CM) - and one external — the European
Ombudsman (EO).

Complainants that are not satisfied with the EIB-CM’s reply have the opportunity to submit a
confirmatory complaint within 15 days of the receipt of that reply. In addition, complainants who are
not satisfied with the outcome of the procedure before the EIB-CM and who do not wish to make a
confirmatory complaint have the right to lodge a complaint of maladministration against the EIB with
the European Ombudsman.

The EO was “created” by the Maastricht Treaty of 1992 as an EU institution to which any EU citizen or
entity may appeal to investigate any EU institution or body on the grounds of maladministration.
Maladministration means poor or failed administration. This occurs when the EIB Group fails to act in
accordance with the applicable legislation and/or established policies, standards and procedures, fails
to respect the principles of good administration or violates human rights. Some examples, as set by
the European Ombudsman, are: administrative irregularities, unfairness, discrimination, abuse of
power, failure to reply, refusal to provide information, unnecessary delay. Maladministration may also
relate to the environmental or social impacts of the EIB Group activities and to project cycle related
policies and other applicable policies of the EIB.

The EIB Complaints Mechanism intends to not only address non-compliance by the EIB to its policies
and procedures but to endeavour to solve the problem(s) raised by complainants such as those
regarding the implementation of projects.

For further and more detailed information regarding the EIB Complaints Mechanism please visit our
website: http://www.eib.org/about/accountability/complaints/index.htm
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CONCLUSIONS REPORT

EXECUTIVE SUMMARY

On 28 December 2015, Ms. Anna Roggenbuck, on behalf of CEE Bankwatch Network (the
“Complainant”), lodged a complaint with the EIB Complaints Mechanism (“EIB-CM”) concerning the
EIB’s decision to refuse full disclosure of the Results Measurement Framework (“ReM”) of the ETAP
South Tunisian Gas project (the “Project”). The Complainant alleged that the EIB’s decision amounted
to an instance of maladministration and claimed that the Bank should (i) disclose the full ReM of the
Project and (ii) establish a general practice of publishing ReMs following signature of the loan
agreements.

The Complainant had submitted an application for disclosure of the above-mentioned ReM in
November 2014 and had made a confirmatory application in January 2015. The Bank decided to
partially disclose the ReM assessment, thus granting access to the requested information while
protecting the commercial interests of the Bank’s counterparts.

The EIB-CM launched an inquiry into the case. Based on its inquiry, it appears that the ReM falls outside
the scope of the Bank’s “administrative tasks”. Furthermore, the information which the EIB did not
disclose concerned commercially sensitive information communicated pursuant to the confidentiality
agreement between the Bank and the Promoter.

The EIB-CM noted that the EIB had not disclosed all environmental information contained in the ReM.
The EIB-CM carried out an assessment of the rationale behind the decision to consider the redacted
environmental information as confidential. Regarding the Bank’s refusal to disclose commercially
sensitive environmental information, the EIB-CM found that the Bank correctly balanced the public
interests concerned by the case (the transparency of environmental information and the protection of
the legitimate economic interests of the Promoter). These findings are based on the type of
information requested (unpublished production scenarios). If disclosed, this information could
generate misleading signals affecting the price of shares of the private sector Promoter. In addition,
the Complainant did not provide a convincing argument about how the disclosure of the requested
information would enhance the participation of citizens in the environmental decision-making process,
beyond the environmental information already available in the EIA as well as in the other project
documentation published by the EIB or disclosed to the complainant (Environmental and Social Data
Sheet, Proposal of the Management Committee to the EIB Board of Directors).

The Complainant considers that the public interest in verifying the compliance of the Project with EU
policy objectives outweighs the protection of commercial interests of the Promoter. The inquiry of the
EIB-CM showed that although the Bank had redacted some quantitative indicators in the ReM, it had
disclosed the sections of the document rating the Project with respect to attainment of EU policy
objectives and explaining the estimated short and long-term development impacts, as well as other
project documentation (Proposal of the Management Committee to the EIB Board of Directors)
containing additional information about the rationale of the Bank’s support to this project and its
contribution to the EU Policy objectives. The Complainant did not specify how the urgency of disclosure
of the redacted indicators would outweigh the protection of legitimate economic interests of EIB
counterparts. The general principle of transparency, as such and without further clarification, cannot




prevail over exceptions based on the applicable regulatory framework as those aiming at the
protection of commercial interests.

The inquiry showed that environmental information concerning the technical capacity of the gas
transmission pipeline was considered as confidential and was not disclosed, despite the fact that the
Project’s EIA, published on the Bank’s website in September 2014, contained the same information. As
the Project EIA had already conveyed the requested environmental information to the Complainant,
prior to her application to access the ReM, the EIB-CM considers that no further action is needed by
the Bank.

The EIB-CM concluded that the Bank complied with the EIB Transparency Policy and the applicable EU
acquis when it granted partial access to the ReM. As a result of the EIB-CM’s inquiry, the relevant EIB
services followed up the statement, made in the EIB’s reply to the confirmatory application, about the
possibility to disclose some of the redacted information, as well as data on fiscal revenues reported to
the Bank, at a later stage of the Project’s implementation. While observing that the Project had not
started commercial operation at the time of this Conclusions Report, the Bank agreed to disclose the
available information on fiscal revenues as part of its reply to the present complaint. The Bank also
indicated the possibility to disclose information on annual fiscal payments upon a request submitted
by the Complainant, when this information is available and in line with the EIB Transparency Policy.

With regard to the claim that the Bank shall publish ReMs upon signature of all finance contracts, the
EIB-CM notes that the ELM Decisions do not set specific rules of pro-active transparency applying to
the ReMs. The EIB-CM observes that although some parts of the ReMs may contain environmental
information subject to the obligation to disclose upon request, upon signature of finance contract
ReMs do not contain environmental information falling under the obligation of proactive transparency,
as claimed by the Complainant. Furthermore, and particularly in the case of private sector
counterparts, ReMs may contain commercially sensitive information, which should be thoroughly
assessed on a case-by-case basis, with a view to protecting the legitimate economic interests of the
Bank’s counterparts.



CONCLUSIONS REPORT

Complainant: Ms. Anna Roggenbuck, on behalf of CEE Bankwatch Network

Date received: 28 December 2015

Subject of complaint: The Bank’s refusal to grant full access to the Results Measurement
Framework (ReM) assessment pertaining to the ETAP South Tunisian Gas Project

Claim

- to disclose the full ReM assessment of the Project

- to establish a practice of publishing ReM assessments following signature of the loan
agreements.

1. THE COMPLAINT

1.1 On 28 December 2015, Ms. Anna Roggenbuck, on behalf of CEE Bankwatch Network (the
“Complainant”), lodged a complaint with the EIB Complaints Mechanism (“EIB-CM”) concerning the
EIB’s decision to refuse to fully disclose the Results and Measurement Framework (“ReM”) for the
ETAP South Tunisian Gas project (the “Project”), following the Complainant’s initial and confirmatory
applications. The Complainant considered that the EIB’s decision amounted to an instance of
maladministration in that it breached the EU’s founding treaties, the Aarhus Convention, Regulation
(EC) No 1367/2006 (the “Aarhus Regulation”), Regulation (EC) No 1049/2001 and the EIB’s
Transparency Policy.

1.2 The Complainant stated that the purpose of the ReM, introduced in 2012 to replace the Economic
and Social Impact Assessment Framework, is to allow the Parliament and the Council to assess whether
projects, benefitting from an EU guarantee, comply with the principles guiding the EU's external action.
The Complainant referred to the ReM as the tool used by the EIB to fulfil the obligation under article 9
of Decision No 466/2014/EU (“External Lending Mandate” or “ELM Decision”), i.e. to adopt the
necessary rules and procedures to carry out an ex ante assessment of the environmental and social
impacts of investment projects to ensure their sustainability, their contribution to the fulfiiment of the
EU's external policy as well as monitoring and reporting on the actual results achieved.

1.3 A review of the correspondence between the Complainant and the EIB concerning the initial and
the confirmatory applications is provided in §2.2 of this report. The Complainant took the view that
the redacted information, amongst others, included:
a. Information on the forecasted designed throughput of the gas pipeline to be funded;
b. The forecasted quantity of gas reserves and liquids which the project would enable to be
produced;
c. The rate of LPG production and the cumulative production of condensate over the project's
lifetime;
d. The estimated amount of taxes to be received by the Tunisian government from the project.

1.4 The Complainant highlighted that the EIB’s reply to her confirmatory application confirmed the
EIB’s decision to withhold the redacted information insofar as its disclosure would, at this stage of the
project, undermine the commercial interests of its counterparts.




1.5 The Complainant invoked Article 15(1) TFEU and Article 15(3) TFEU and highlighted that the general
principles and limits to the right of access to documents are detailed in Regulation (EC) No 1049/2001.
She considered that, given the purpose of the ReM, it fell firmly within the exercise of EIB’s
administrative tasks. Furthermore, the Complainant noted that the EIB’s Transparency Policy in force
at the time of her application stated the Bank’s commitment to comply with EU policy, initiatives and
legislative framework on transparency and public disclosure of information notably with the principles
laid down by Regulation (EC) No 1049/2001. The Complainant also recalled provisions of the Treaty of
European Union, such as Articles 10(3) and 11 TEU.

1.6 The Complainant pointed out that the EIB’s Transparency Policy states its compliance with the
Aarhus Regulation; she then considered that the undisclosed information contained in the ReM meets
the definition of "environmental information" mentioned in Article 2 of the Aarhus Regulation. The
Complainant concluded that “given that the object of the project is to allow gas reserves to be
exploited, the [ReM] carried out to ensure that the Bank’s decision to finance the project meets the
requirements of the Treaties”, clearly falls within the definition of environmental information.

1.7 According to the Complainant, in its refusal to grant access to the requested information the Bank
only referred to its Transparency Policy and in particular to Part A, § 5.2.3 and Part B, § 4.3.1 Given
that the relevant loan agreement had been signed in March 2014 and that her application was
submitted after Board’s approval, the Complainant concluded that the reference to Part B § 4.3.1 is
irrelevant and that only the exceptions in Regulation 1049/2001 and the Aarhus Regulation could
justify a refusal to disclose information. The Complainant stated that none of the above regulations
allows the EIB to categorically refuse access to information simply because its private sector
counterparts have designated it as confidential. In that regard, she stressed that Regulation 1049/2001
establishes the institution’s duty to consult third parties with a view to assessing whether an exception
is applicable, unless it is clear that the document shall or shall not be disclosed. The Complainant
concluded that the Bank must carry out its own assessment as to whether an exception applies.

1.8 The Complainant alleged that the EIB had failed to establish that full disclosure of the ReM would
undermine the protection of the commercial interests of the EIB's counterparts. The Complainant
argued that, insofar as information on emissions disclosed by the EIB already gave an indication of the
scale of the Project, it was difficult to establish how the disclosure of the redacted information could
further damage the commercial interests of the companies concerned or could possibly give
competitors an idea of the companies' individual costs, price fluctuations, financing sources and profit
margins. In this regard, the Complainant alleged that, for such information to be deduced, the redacted
information would have to be very detailed, including a breakdown by company involved. The
Complainant concluded that, if the redacted information was aggregated information, its disclosure
would not allow competitors to undermine the commercial interests while, if the redacted information
was very detailed, the EIB should have redacted it in such a way that it is possible to ascertain the
nature of the information and the level of detail it contains.

1.9 With regard to the explanation concerning the type of information redacted?, which had been
provided in the EIB’s reply to the confirmatory application, the Complainant took the view that such
explanation further justified the disclosure of the redacted information as the latter could not
undermine the protection of commercial interests, since specific factual information is still unknown.
As regards the participation of a publicly listed company in the project and the need to ensure
compliance with capital market provisions, the Complainant argued that the disclosure of the

1 In particular that the information redacted is based on forecasts originating from the promoter at the time of appraisal and that estimates
had changed in the meantime due to market volatility in a way that their disclosure would create a false perception of commercially critical
and sensitive data, to the detriment of commercial interests of the promoter.



estimates and forecasts could not lead to knowing specific data on the publicly listed company, given
that the information also covers other companies involved in the project. Therefore, the disclosure
would not lead to any false interpretation of the company and/or project data. Finally, the Complainant
stated that the EIB’s reply lacked motivation in breach of Article 253 TFEU (sic).

1.10 The Complainant also alleged that, in breach of Regulation 1049/2001 and of the Aarhus
Regulation, in its reply to the initial application the EIB had failed to carry out its duty to consider
whether there is an overriding public interest in disclosing the redacted information. The Complainant
considered she had sufficiently explained the overriding public interest in disclosing the redacted
information and contested EIB’s conclusion that her confirmatory application had failed to do so. The
Complainant added that, given the purpose of the ReM assessment and since EU tax payers are the
ultimate guarantors of EIB investments outside the EU, there is a strong interest in knowing whether
EIB investments comply with the EU's objectives. The Complainant stressed that, in enabling more
fossil fuels to be burned into the atmosphere, this project has a negative impact on the environment
and that citizens need to have access to the redacted information in order to assess whether the
project is balanced and, overall, complies with the EU's objectives?. According to the Complainant, the
EIB's failure to carry out its duty to balance the public interest against the potential harm to commercial
interests constituted an instance of maladministration.

1.11 Finally, referring to § 8.6 of the 2015 EIB Group Transparency Policy3, the Complainant recalled
the EIB’s endorsement of the Extractive Industries Transparency Initiative (EITI) and its commitment
to support EITI work in resource-rich countries outside the EU, in particular by working with its project
sponsors to introduce greater transparency and consistency in reporting on payments at project level.
As a result, she alleged that within the context of its endorsement of EITI, the EIB’s failure to disclose
the requested information constituted an instance of maladministration. The Complainant concluded
by urging the EIB-CM (i) to call upon the EIB to disclose the information redacted and (ii) to remind the
EIB of the obligation to actively disseminate environmental information in accordance with the
applicable regulatory framework?*, while claiming that the EIB should systematically publish its ReM
following signature of the loan agreement.

2. BACKGROUND INFORMATION
2.1. The Project

2.1.1 The Project consists of the construction of infrastructure for gas and associated liquids discovered
in Southern Tunisia (Nawara concession) to be delivered to the existing national gas grid in the
Northern part of the country at Gabes. The principle components of the project comprise the
construction of production wells, flowlines, a gas receiving and processing facility, 370 km gas pipeline
from Nawara to Gabes and a gas treatment plant at Gabes to produce commercial propane, butane
and LPG.

2 In this regard, the Complainant considered the information on revenues to be received by the Tunisian state as an important indication of
whether the project will provide benefits to the state or will have a positive developmental impact. Similarly, the Complainant highlighted
that access to information on total gas reserves and revenues would enable the civil society to compare the revenues with gas production
and to measure how this project stands in comparison to others and how it contributes to economic and social development of a country.
The Complainant emphasized that access to the information at an early stage in the project's implementation would allow citizens to
effectively oppose the project if they deem the environmental disadvantages to outweigh the social and economic benefits of the project as
such opposition would be pointless, once the project is completed.

3The disclosure request was submitted by the Complainant, and handled by the Bank, when the EIB Transparency Policy of 2010 was in
force. Therefore the EIB Transparency Policy of 2010 applies for this complaint. See also: §3.4. of this report.

4The Complainant referred to article 4 of the Aarhus Regulation.



2.1.2 The project is a joint venture of Entreprise Tunisienne d’Activités Pétrolieres (ETAP), a Tunisian
public entity, and OMV Aktiengesellschaft (OMV AG), an international oil and gas company whose
shares are listed on the Vienna stock exchange. OMV AG also has the role of project implementation
manager. The Project had not commenced operation at the time of finalisation of this report.

2.1.3 In 2014 the Bank signed two separate loan agreements with ETAP and OMV AG relating to the
Project. Accordingly, the Project comprises a public sector and a private sector component. The public
sector component benefits from a European Union guarantee, while the private sector element is EIB
own risk financing.

2.1.4. In 2014 the Bank published the Environmental and Social Data Sheet (ESDS) and the project’s
EIA on its webpage.®

2.2 Previous exchanges of correspondence between the Complainant and the EIB

2.2.1 On 14 November 2014, the Complainant requested the EIB to have access to the ReM of the
Project and asked whether the EIB had considered the systematic publication of the ReM along with
the project summary assessments on its website. On 3 December 2014, the EIB concerned services
informed the Complainant that an extension of timeframe for processing her request would be
needed.

2.2.2 The Complainant replied on 5 December 2014, and insisted on disclosure of the requested
document within 15 working days, given that (i) consultation was not required on EIB’s own
documents, that (ii) the document requested should be available in the public register as information
related to the environment and that (iii) the extension of the timeframe of processing a request due
to the involvement of third parties did not constitute a valid reason, in the light of the EIB’s
Transparency Policy and EU law. On 10 December 2014, the EIB concerned services explained that,
even though the ReM was drawn-up by the EIB, it contained information originating directly from third
parties whose interests could potentially be impacted and that as such the Bank had to consult with
them, in line with Part A § 5.2.7 of the EIB Transparency Policy. The EIB concerned services informed
the Complainant that they had consulted externally and expected to conclude the assessment shortly.
The EIB concerned services also stated that the ReM only contained very little environmental
information and that the latter was entirely available on the EIB’s public register (the Complainant was
provided with links to the EIB register).

2.2.3 0n 12 January 2015, the EIB released a redacted version of the ReM. The Bank’s response stated
that the document had been redacted based on the following exceptions: protection of commercial
interests of the Bank’s counterparts (Part A § 5.2.3, first bullet point and Part B § 4.3.1°%) and protection
of personal data (Part A § 5.2.2, second bullet point). On 27 January 2015, the Complainant submitted
a confirmatory application asking for the full disclosure of the ReM with the exception of personal
data. The Complainant considered that the EIB had not explained why the disclosure of the requested
information would undermine the commercial interest of the Bank’s counterparts. She highlighted that
it is in the public interest that the Bank’s operations have positive development impacts and pointed
out that some information withheld by the Bank was already publicly available.

5 http://www.eib.org/projects/pipelines/pipeline/20120053
6 This provision concerns the disclosure of the Proposal from the Management Committee to the Board of Directors for financing a project;
for private sector projects, it excludes the disclosure of information designated as confidential by the EIB's private sector counterparts.

10.



2.2.4 In its reply of 17 February 2015, the Bank confirmed its decision to withhold the redacted
information and explained why its disclosure would, at this stage of the Project, undermine the
commercial interests of the Bank’s counterparts’. The EIB also explained that the publication of similar
type of information in the past for other projects® did not constitute a sufficient reason to disclose the
ReM in this case, because the other project mentioned by the Complainant in her confirmatory
application had been completed at the time of the release of the information and, as a result, the
information was no longer considered commercially sensitive. The EIB also informed the Complainant
that some of the information redacted from the document will cease to be commercially sensitive as
the project progresses and that, as part of their contractually agreed reporting requirements, the
promoters will annually report to the Bank details of the fiscal payments from this project to the
Government of Tunisia, which could also be published at that time.

2.2.5 The EIB indicated that it could not confirm the Complainant’s statement that some of the
information withheld was already publicly available and stated that, even if this was case, it could not
be ascertained that the publicly available information is indeed accurate and consistent with the
redacted information, the latter being part of the Bank counterparts' defined price scenarios under a
volatile market situation.

2.2.6 Finally, the EIB agreed that the project aims at contributing to the development of the economic
and social infrastructure of Tunisia and took the view that a significant share of relevant information
related to the project's economic and social impact was already disclosed to the Complainant in the
Bank’s initial reply. However, the EIB deemed that the confirmatory application had failed to explain
how the potential benefit of disclosing the redacted information would outweigh the harm that such
a disclosure would constitute to the commercial interests of the Bank's counterparts, taking into
account that some of the redacted information can be disclosed at a later stage of the project's
implementation. The EIB concluded that it did not see an overriding public interest in line with §5.2.3
Part A of the EIB's Transparency Policy for the redacted information to be disclosed and that all
environmental/social information as well as a major share of information related to the project's
contribution to social and economic infrastructure of Tunisia had been disclosed.

3. REGULATORY FRAMEWORK
3.1 The EIB Complaints Mechanism

3.1.1 The EIB Complaints Mechanism Principles, Terms of Reference and Rules of Procedure (“CMPTR”)
apply to complaints regarding maladministration by the EIB Group.® “Maladministration” refers to
instances where the Bank fails to act in accordance with the applicable legislation and/or established

7 The EIB explained that the redacted information contained details of the Bank counterparts' forecasts and production parameters of the
investment project related to the business strategy, including potential revenues, costs, price fluctuations, financing sources and profit
margins of the Bank's counterparts. The EIB concluded that, if released, this information could be used by competitors to undermine the
commercial interests of the Bank's counterparts. The EIB also explained that the information concerned is based on forecasts originating
from the promoter at the time of appraisal and that, as these forecasts and estimates had changed in the meantime, due to the volatile
market situation, their publication would create a false perception of commercially critical and sensitive data and would therefore harm the
commercial interests of the promoter. The EIB explained that, as one of the promoters is a listed company, internationally rated and subject
to Austrian capital market regulations, any false interpretation of company and/or project data as well as any release and dissemination of
misleading data had to be avoided in order to ensure compliance with the respective capital market provisions. The EIB highlighted that some
of the information withheld also related to specific financial conditions of the loan agreement between the Bank and a private sector
counterpart.

8 Notably in the 2013 Annual Report on the ReM.

9 CMPTR, Title Il, Article 4.1.

11.



policies, standards and procedures, fails to respect the principles of good administration or violates
human rights®.

3.1.2 In the context of the handling of admissible complaints and pursuant to Article 4.2 of Title llI, the
EIB-CM gathers and reviews existing information on the subject under complaint, conducts
appropriate inquiries with a view to assessing whether the EIB Group’s policies and procedures have
been followed and fosters the adherence to the EIB Group’s policies, in particular those regarding good
administration, disclosure and transparency.

3.2 EU Treaties

3.2.1 Article 15 of the Treaty on the Functioning of the European Union (TFEU), establishes that “the
Union’s institutions, bodies, offices and agencies shall conduct their work as openly as possible. [...] Any
citizen of the Union, and any natural or legal person residing or having its registered office in a Member
State, shall have a right of access to documents of the Union's institutions, bodies, offices and agencies,
whatever their medium, subject to the principles and the conditions to be defined in accordance with
this paragraph. [...] The Court of Justice, the European Central Bank and the European Investment Bank
are subject to this provision only when exercising their administrative tasks.”

3.2.2 Although the Complainant refers to article 253 TFEU, it appears that the latter is not relevant for
the present case as it relates, inter alia, to the independence and qualifications of the Judges and
Advocates-General of the Court of Justice as well as their appointment. From a review of the EU
Treaties, the EIB-CM understands that the Complainant wished to refer to article 296 TFEU (ex article
253 of the Treaty Establishing the European Community) which stipulates that “[/Jegal acts shall state
the reasons on which they are based and shall refer to any proposals, initiatives, recommendations,
requests or opinions required by the Treaties.” However, again, this provision does not appear to be
relevant in a case concerning access to documents®. A provision of the primary sources of EU law
which — on the contrary — applies to the present case is that spelled out by article 41 (2) of the Charter
of Fundamental Rights, i.e. the obligation of the EU administration to give reasons for its decisions.

3.3 Aarhus Regulation®?

3.3.1 The Aarhus Regulation implements the Aarhus Convention®® for EU institutions and bodies.
Article 1 of the Aarhus Regulation guarantees “the right of public access to environmental information
received or produced by Community institutions or bodies and held by them” as well as obliges the
Community institutions and bodies to ensure that “environmental information is progressively made
available and disseminated to the public in order to achieve its widest possible systematic availability
and dissemination”.

3.3.2 Article 2(1)(d) defines environmental information as “any information in written, visual, aural,
electronic or any other material form on
(i) the state of the elements of the environment [...]

10 CMPTR, Title II, Article 1.2.

11 Similarly, it appears that the reference to Article 11 of the TEU is not pertinent in the present case.

12 Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 6 September 2006 on the application of the provisions of
the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters to
Community institutions and bodies (OJ 2006 L 264, page 13)

13 Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters, approved
on behalf of the European Community by Council Decision 2005/370/EC of 17 February 2005 (OJ L 124, 17.5.2005, page 1-3)

12.



(i) factors such as substances, energy, [...] emissions, discharges and other releases into the
environment, affecting or likely to affect the elements of the environment [...];

(iii)  [...] activities affecting or likely to affect the elements and factors referred to in points (i) and
(i) [...];

(iv) [.]

(v)  cost-benefit and other economic analyses and assumptions used within the framework of the
[...] activities referred to in point (iii) [...]"**

3.3.3 Regarding the collection and dissemination of environmental information, article 4.1 states that
“Community institutions and bodies shall organise the environmental information which is relevant to
their functions and which is held by them, with a view to its active and systematic dissemination to the
public [..] They shall make this environmental information progressively available in electronic
databases that are easily accessible to the public through public telecommunication networks. To that
end, they shall place the environmental information that they hold on databases and equip these with
search aids and other forms of software designed to assist the public in locating the information they
require.” The information that shall be made available includes, inter alia, “data or summaries of data
derived from the monitoring of activities affecting, or likely to affect, the environment” (Article 4.2).

3.3.4 As regards the ground to refuse access to environmental information, Article 6 of the Aarhus
Regulation refers to the exceptions identified in Regulation (EC) No 1049/2001 (including the
protection of commercial interests). In this regard, it is worth highlighting that Recital (15) of the
Aarhus regulation states that “[tlhe term ‘commercial interests’ covers confidentiality agreements
concluded by institutions or bodies acting in a banking capacity.” Article 6 establishes that “[..] an
overriding public interest in disclosure shall be deemed to exist where the information requested relates
to emissions into the environment” . The same provision stipulates that “/..] the grounds for refusal shall
be interpreted in a restrictive way, taking into account the public interest served by disclosure and
whether the information requested relates to emissions into the environment.”*®

3.3.5 The disclosure of “environmental information” requires balancing between the public interest in
the transparency of environmental information and the commercial interest protected through the
relevant exceptions. It is worth mentioning that, according to the EU judicature, the mere invocation
of the general principles underlying the Aarhus Regulation (e.g. transparency or better participation of
citizens in the decision-making process), without further clarification of the reasons why the
application of those principles represents, in the particular circumstances, a matter of particularly
pressing concern, cannot prevail over legitimate reasons to refuse the disclosure of environmental
information. An overriding public interest in the disclosure of the information request cannot be
inferred from the mere fact, even if it is proved, that the information at issues constitutes
environmental information.*®

14 This provision implements Article 2.3 of the Aarhus Convention.

15 In this regard, article 4.4 of the Aarhus Convention provides that “[a] request for environmental information may be refused if the disclosure
would adversely affect: [...] (d) the confidentiality of commercial and industrial information, where such confidentiality is protected by law in
order to protect a legitimate economic interest. Within this framework, information on emissions which is relevant for the protection of the
environment shall be disclosed; [...] (g) the interests of a third party which has supplied the information requested without that party being
under or capable of being put under a legal obligation to do so, and where that party does not consent to the release of the material; [...]. The
aforementioned grounds for refusal shall be interpreted in a restrictive way, taking into account the public interest served by disclosure and
taking into account whether the information requested relates to emissions into the environment. [...]”.

16 Case T-245/11 (Judgement of the General Court of 23 September 2015), paragraph 193-194.
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3.4 EIB Transparency Policy’”

3.4.1 The EIB Transparency Policy sets forth the EIB’'s commitment to “achieving the highest possible
level of transparency in all its activities towards external and internal stakeholders” (Part A § 1.1). §
1.4.2 stipulates that the EIB is committed to “giving stakeholders access to the information that will
enable them to understand its governance, strategy, policies, activities, practices, performance,
impacts and outcomes with a view to allow stakeholders to take their actions and decisions on an
informed basis”. Against this background, the EIB also has to “maintain the confidence and trust of its
clients, co-financiers and investors” especially with regard to the treatment of confidential information
in order to ensure their willingness to work with the Bank (§ 1.6).

3.4.2 As per § 5.1, “all information held by the Bank is subject to disclosure upon request, unless there
is a compelling reason for non-disclosure”. Exceptions from disclosure cover information typically
forming part of the Bank’s confidential relationship with its business partners. §5.2.3 provides that
“unless there is an overriding interest, access to information shall [...] be refused where disclosure would
undermine the protection of commercial interests of a natural or legal person; [...] an overriding public
interest in disclosure shall be deemed to exist where the information requested relates to emissions
into the environment”. In line with § 5.2.6, “[t]he grounds for refusal as regards access to
environmental information should be interpreted in a restrictive way, taking into account public
interest served by disclosure and whether the information requested relates to emissions into the
environment”. The EIB Transparency Policy clarifies that “[t]lhe term “commercial interest” covers
confidentiality agreements concluded by the Bank.” As per §4.1.4. “[t]he exceptions will only apply for
the period during which protection is justified on the basis of the content of the document.”

3.4.3 With specific reference to third-party documents, § 5.2.7 establishes that “the Bank shall consult
with the third party whether the information in the document is confidential, according to this policy,
unless it is clear that the document shall or shall not be disclosed. Pursuant to § 5.2.11, a request for
disclosure may result in granting either full/partial access to the document requested or total refusal.
The EIB has a duty to communicate the grounds for total or partial refusal to disclose.

3.4.4 The application of an exception to disclosure may be justified only if the Bank has previously
assessed whether access to the document could specifically and actually undermine the protected
interest. In addition, the risk of a protected interest being undermined must be reasonably foreseeable
and not purely hypothetical.® Moreover, it is necessary to base the application of such exception on
a balancing of the opposing interests in a given situation®® and thus weigh the potential risk of harm
to commercial interests against prospective overriding public interests.

3.4.5 Part B §4.5.10 stipulates that “If, for reasons of confidentiality, the Bank is unable to divulge the
information requested, in full or partially, the reason(s) why such information cannot be provided shall
be stated and the applicant will be informed of the right to make a voluntary confirmatory application
or lodge a complaint”.

3.4.6 Part B §4.1.1. provides that “within the limits imposed by applicable laws and regulations, the
final determination as to what information may be released to the public shall rest with the Bank who

17 The Complainant’s application was processed pursuant to the former EIB Transparency Policy, approved by the EIB Board of Directors on
2 February 2010. Section ii.8 of the EIB’s Transparency Policy stipulates that “[...] the Bank takes account and commits to comply with the EU
policy initiatives and legislative framework on transparency and public disclosure of information notably with the principles laid down by
Regulation (EC) N° 1049/2001 [..] The Transparency Policy shall be interpreted in accordance with the provisions of Regulation (EC) N°
1049/2001 and the Aarhus Regulation whenever they are applicable. In the event of divergence, the provisions of Regulation (EC) N°
1049/2001 and the Aarhus Regulation shall prevail, to the extent they apply to the Bank” [emphasis added]

18 Case T-516/11 (Judgment of the Court of 9 September 2014), paragraph 50.

19 Case C-365/12 P (Judgment of the Court of 27 February 2016), paragraph 63.
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shall also decide which documents to publish, through its website and/or in paper form, and which
documents are available on request only.”

3.4.7 Recalling its endorsement of the Extractive Industries Transparency Initiative (“EITI”), Part B §
8.2.4 provides that “the EIB is committed to support EITI’s work in resource-rich countries outside the
EU in which the Bank operates, in particular by working with its project sponsors to introduce greater
transparency and consistency in reporting on payments at a project level.” The EITI does not impose
specific rules of transparency on the EIB but it aims to ensure that implementing countries commit to
a minimum level of transparency in company reporting of revenues paid and government reporting of
receipts as related to the field of extractive industries.

3.5 ELM Decision

3.5.1 Decision 1080/2011/EU% (“former ELM Decision”) established an EU budgetary guarantee to the
EIB against losses under EIB financing operations for projects outside the Union signed during the
period from 1 February 2007 to 31 December 2013. Article 1(5) provided that if, on expiry of that
period, the European Parliament and the Council have not adopted a decision granting a renewed EU
guarantee to the EIB for its financing operations outside the Union, that period shall be automatically
extended by six months. Decision 466/2014/EU (“new ELM Decision”) was adopted on 16 April 2014
.2 The new ELM Decision granted an EU guarantee for projects signed during the period from 1 January
2014 to 31 December 2020, and provided that the Commission and the EIB shall sign a guarantee
agreement laying down the detailed provisions and procedures relating to the EU guarantee.?
According to the guarantee agreement implementing the new ELM Decision, the EU guarantee covers
EIB operations signed from 1 July 2014 to 31 December 2020.

3.5.2 The Bank appraised the Project - including the preparation of the ReM -, and signed the finance
contract with the public sector Promoter (March 2014), while the former ELM Decision was in force.
The finance contract with the private sector Promoter was concluded at the Bank’s own risk financing,
i.e. without EU budgetary guarantee. Therefore the former ELM Decision sets the applicable regulatory
framework for the Project.

3.5.3 As regards the Bank’s duties relating to the appraisal of operations financed under the external
lending mandate, the former ELM Decision stipulates that the EU guarantee shall be granted for EIB
financing operations that support, inter alia, the development of social and economic infrastructure,
including energy infrastructure.?* Operations supported under the former ELM Decision shall
contribute to the general principles guiding Union external action, as referred to in Article 21 TEU and
shall contribute to the implementation of international environmental agreements to which the Union
is a party.®

3.5.4 In accordance with Article 7.3 of the former ELM Decision, “[t]lhe EIB shall submit to the
Commission 